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Geneva 22-23 October 2012. The United Nations Human Rights Committee examined the second periodic report of Bosnia and Herzegovina on the implementation of the International Covenant of Civil and Political Rights (ICCPR).

The Human Rights Committee welcomed the lengthy and honest report submitted by Bosnia and Herzegovina. However, there remain a large number of issues that are of serious concern. The latter include questions of civil society consultation, entrenched ethnic and minorities discrimination, the situation of LGBT people, war crimes prosecution, shortcomings in witness protection and support, the situation of victims of wartime sexual violence, the persistent issue of missing persons, freedom of expression and assembly of the association of war victims.

Despite, the State’s claims that it has compiled its report in close consultation with the civil society, it seems that it failed to do so in an inclusive fashion. It appears that the State discriminates between civil society members. Only two NGOs from the coalition coordinated by the Human Rights House Sarajevo, which submitted a joint report, were invited by the Government to participate in the consultative process. Similarly, members of the Human Rights House Sarajevo were excluded from the latest consultation meeting of 9 October 2012. 
The State failed to implement the December 2009 judgment of the European Court of Human Rights in the case brought by Dervo Sejdić (a Romani man) and Jakob Finci (a Jewish man). The applicants complained that, as they did not belong to any of the main ethnic groups, they were denied the right to be elected to the state institutions (as under the current legal framework this right was restricted to the three constituent peoples: Bosniaks, Croats and Serbs). The Court had ruled that the constitutional framework and the electoral system discriminated against the applicants and the authorities were obliged to amend it. However, political attempts to change the constitutional framework, the electoral system and to reform the state institutions failed. Additionally, no progress was reported in ending the segregated system of mono-ethnic schools known under “two schools under one roof” system. The 27 April 2012 ruling of the Court in Mostar requiring the ethnically based classes to be dismissed by 1st September 2012 has not been implemented yet.
Discrimination against minorities especially the Roma community, remains a recurrent issue in Bosnia Herzegovina. The donations received, the adopted Strategy and the four Action Plans as well as the integration to the Decade of Roma Inclusion has had limited impact on the Roma people in Bosnia and Herzegovina. An estimated 10 000 Roma families live in unsanitary housing. According to the State the reason for the incomplete resettlement of Butmir is that many of the Roma families refuse to move to the new housing units. Additionally, birth registration among the Roma remains low. Despite the reported efforts of the authorities on this matter, the State still held that the problem resides in the fact that many Roma avoid registering the birth of their child due to their involvement in criminal activities. The official response is a striking example of the persistent widespread prejudices against the Roma community. 

Discrimination is also a daily issue for the LGBT community in BiH. Despite the Anti-discrimination Law of BiH prohibiting discrimination on the grounds of sexual orientation and gender identity, the State has yet to develop a system providing for the registration of cases of discrimination. This deficit leads to the inaccurate assumption that BiH does not suffer from such discrimination. This is further exacerbated by the State failure to publicly condemn the targeting of the LGBT people and recognizing the criminal character of such acts. No individuals responsible for the attacks on the organisers and the participants of the 2008 QSF have yet been prosecuted. Recently, a group of students of the Faculty of Philosophy of Sarajevo were assaulted, threatened and harassed when denouncing the deferral of voluntary blood donors because of their sexual orientation. The complaints made to the police and Ombudsman by the students against the offences committed by the staff of the Faculty and the Institute for Transfusion Medicine of Federation of BiH did not lead to any criminal proceedings.  There is a substantial discrepancy between the legislation and its implementation regarding the protection of the rights of LGBT individuals and Human Rights Defenders advocating for the rights of sexual and gender minorities.

The backlog of unresolved war crimes cases is an ongoing problem. In an attempt to resolve this issue, the National War Crimes Prosecution Strategy started speeding up the process by reviewing and transferring a number of cases from the State Court of BiH to the entity courts and the Court of Brcko District. However, this raises concerns about how war crimes cases, especially cases of sexual violence, will be prosecuted, particularly with regard to the obligation to ensure that the victims receive adequate protection and support before, during and after trials. Entity courts have no effective witness protection programmes and the support services are weak, in both instances this contrasts with the more robust systems at the State level. 
Moreover, survivors of wartime sexual violence suffer ongoing stigmatisation, dissuading them from testifying, particularly if they have to testify in the communities where they were raped and where the perpetrators still live. Furthermore, there is no publicly available data on the number of cases related to rape and other forms of sexual violence in all judicial institutions of BiH. In addition, there is a lack of harmonisation of criminal legislation between the two entities and the state level. In Republika Sprska, the old SFRY criminal code is routinely applied in prosecuting cases of sexual violence. In contrast to the 2003 Criminal Code of Bosnia and Herzegovina applied at the state level, the old law fails to define sexual violence as a war crime in line with international standards and does not provide rape and other forms of sexual violence as crimes against humanity at all. 

Survivors of wartime rape and other forms of sexual violence do not receive full and effective reparation for crimes committed against them. Entity authorities do not make sufficient efforts in ensuring that reparation is provided equally to all survivors across the country regardless of their place of residence. This is particularly the case with rehabilitation, an important form of reparation in the context of survivors of sexual violence, since psychological support for those men and women who suffered trauma as a result of such crimes is a precondition for them to rebuild their shattered lives.  

Another important area of deficiency in the administration of justice concerns the continuing high number of missing persons and the slow progresses made in providing the families of the victims with truth, justice and adequate reparation. To this day 10 000 people have been reported to still be missing. It appears that the government only shows its political willingness to effectively tackle the issue during electoral period in the view of politicising ethnic tensions and nationalism. Furthermore, the intended fund to assist and support the families of the missing persons is still awaiting creation. In addition, under the law on demobilized soldiers and their families of the Federation of Bosnia and Herzegovina, possession of a death certificate is a pre-requisite for receiving disability pensions for families of missing persons. The fact that these families are obliged to declare their loved ones dead raises serious concerns at the level of the right to life, the prohibition of ill-treatment and the right to remedy. It re-victimizes families by making them go through the process of having a death certificate although neither the fate nor the whereabouts of the disappeared person are known. 

There have been recently worrisome instances where BiH local authorities violated the freedom of expression and assembly of war victims associations. This is particularly apparent in relation to the public commemorations of war atrocities. Notably, on 9 May 2012 the public commemoration of the 20th anniversary of massacres committed during the armed conflict was formally prohibited and any transgression, including the use of the term “genocide” in reference of the crimes committed at Omarska, was threatened with prosecution. Additionally, at the Prijedor municipal assembly held on 8 June 2012, it was stated that the use of term “genocide” would trigger negative consequences.  These restrictions imposed on the right of peaceful assembly do not seem to meet the strict grounds of limitation permitted under the qualified rights of freedom of expression and freedom of assembly. Furthermore, in August the premises of a victim’s organisation in Prijedor were broken into and vandalized. The Committee requested additional information from the State on this particular incident and the lack of any investigation into the events despite the presence of a formal complaint promptly filed at the local police office by representatives of the organisation. 

The Human Rights Committee will make its recommendations public at the end of the session, on 1 November 2012. 
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